






















 



Kulwant Singh Versus The State of Pb. and others 1

        IN THE COURT OF SH. SURESH KUMAR, PCS
        CIVIL  JUDGE  (JUNIOR  DIVISION) / FARIDKOT.

   (UID No.-PB0481)

  Civil Suit No.-842/26.04.2017
  CNR No. PBFD02-000307-2017
  CIS No. CS/183/2017  
  Date of Decision:- 23.04.2019

Kulwant Singh son of Sh. Mukhtiar Singh, resident of Near Gurudwara
Sahib, Main Road, Basti Nanaksar, Village Sandhwan Tehsil Kotkapura,
District Faridkot. 

 

….Plaintiff.

Versus

1. The State of Punjab through its Collector of District Faridkot having his
office in Mini Secretariat Faridkot, Faridkot Tehsil and District Faridkot.

2.  The Principal  Secretary,  Department  of  Health and Family Welfare,
Government of Punjab, having his office in Civil Secretariat Chandigarh.

3. The Director Health and Family Welfare Department, Government of
Punjab, Punjab Parivar Kalyan Bhawan, Sector 34-A, Chandigarh.

4. The Senior Superintendent of Police, Faridkot having his office in Mini
Civil Secretariat Faridkot, Faridkot Tehsil and District Faridkot. 

….Contesting Defendants.

5. Para Medical Council Punjab (Regd.) having its office in Sahibjada Ajit

Singh Nagar, Mohali through its Registrar as its Principal Officer and as

also in his individual capacity.

6. Para Medical Council Punjab (Regd.) having its Office in Sahibjada

Ajit Singh Nagar, Mohali through its Controller of Examination.

...Performa Defendants. 

(Suresh Kumar), PCS
Civil Judge (Jr. Divn.),
Faridkot, UID No.PB0481
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Suit  under section  38  of  the  Specific  Relief

Act  read with other attracted and enabling

Provisions  of  the  laws  praying  thereby  this

Court  to  may  please  order  issuance  of

permanent restraining thereby the contesting

defendants from not permitting/ allowing the

plaintiff to prescribe but to treat the patients

if  any  coming  to  him,  as  the  plaintiff  is

possessed  of  a  Diploma  in  Community

Medical Services and Essential Drugs and is

thus  qualified,  entitled  and  eligible  to

practice  by  making  prescriptions  of  the

permissible  medicines  and  administration

thereof meaning thereby the treatment of the

patients,  if  any  coming  to  him  because  in

view  of  the  law  laid  down  in  various

authorities  Pronouncements  of  Hon'ble

Supreme Court and Hon'ble High Courts of

out  Country  inter  alia  in  Re:  Subhashis

Bakshi  and  others  Versus  West  Bengal

Medical  Council  and  others  Civil  Appeal

No.52/133 of 1999 decided on 14.02.2013, the

plaintiff is at liberty to deal with the essential

drugs for primary health care by prescribing

their use by the ailing persons;

AND  thus  a  prayer  to  may  please

recognize and to make the declaration to the

effect  that  the  plaintiff  is  entitled  to  the

aforesaid  relief  claimed  for  as  the  plaintiff

(Suresh Kumar), PCS
Civil Judge (Jr. Divn.),
Faridkot, UID No.PB0481
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has been promised a Constitutional Right to

earn  livelihood  for  himself  and  his

dependents  by  lawful  and  legal  means  and

thus  to  may  please  restrain  the  contesting

defendants  from interfering  in  his  intended

profession  and  practice  and  thus  to  may

please  ensure  the  removal  of  hovering

apprehensions and dangers upon him that if

he  chooses  to  profess  as  prayed  above,  he

may again be put into distress and troubles

by the contesting defendants;

With  a  further  prayer  to  may  please

grant any other relief to the plaintiff to which

he is found entitled or ends of justice deem fit

and conducive to the plaintiff;

-*-*-*-*-

Present :- Sh. S.K Chawla, Advocate Counsel for the plaintiff. 
Sh. S.S Gill, Government Pleader for defendants No.1 to 4.
Shri Vinod Maini, Advocate, counsel for the defendants No.5
and 6.

JUDGMENT

1. Brief facts of the case of the plaintiff are that he was attracted

from the advertisements and schemes of  Para Medical  Council  Punjab

(Regd.) Mohali and undergone the requisite courses, classes and training

and  accordingly  he  was  awarded  the  requisite  diploma in  Community

Medical Services and Essential Drugs in Short C.M.S & E.D  for having

passed the course and examination from Para Medical Council, Punjab,

(Suresh Kumar), PCS
Civil Judge (Jr. Divn.),
Faridkot, UID No.PB0481
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Mohali in the year 2006. That performa defendants claimed its affiliation

with  'The  Open  International  University  for  Complimentary  Medicine

established  as  per  World  Health  Organization,  Alma  Ata  U.S.S.R

declaration 1962 & recognized by the Untied Nations Peace University

constituted  under  Resolution  No.35/55/5/XII/80.  That  on  intervening

night of 22/23.07.2017, police party raided the house of plaintiff alleging

that  he  was  suspect  of  indulging  in  anti  social  activities  i.e.  sale  of

intoxicated drugs etc. That the plaintiff told the police party that he was

not  doing  anything  like  that  and  was  earning  his  livelihood  by  hard

earning means. At that time relatives of the plaintiff were also present in

the house. However, police remained adamant and started searching the

house of plaintiff and did throw away his house hold articles here and

there.  Police  party  became  furious  and  started  misbehaving  with  the

children and women, which resulted into altercation with the police and

due to noise, the local residents also came to the house of plaintiff and

they were intervened. Inspector who was heading the police party told the

plaintiff that he would teach him a lesson and plaintiff was taken away to

P.S Sadar Kotkapura. It is submitted that relatives and well wishers of the

plaintiff came to the police station, but they were not allowed to enter the

police premises. So, they went to the office of SSP, Faridkot, but none

heard them. Lateron police registered false FIR No.27 dated 23.03.2017

under section 420 of the Indian Penal Code read with Section 15 (2) (B)

(Suresh Kumar), PCS
Civil Judge (Jr. Divn.),
Faridkot, UID No.PB0481
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Indian Medical Council Act, PS Sadar Kotkapura and arrested the plaintiff

in that case on concocted story. Plaintiff was produced before the Learned

Chief Judicial Magistrate, Faridkot and was remanded to police custody

and thereafter, he was released on bail vide order dated 29.03.2017. That

plaintiff handed over authenticated copies of his Diploma to Investigating

Officer and at the time of raid, no medicine or anything incriminating was

recovered  from  his  house.  That  plaintiff  is  Diploma  holder  and  is

authorised  to  prescribe  and  administer  the  medicines  and  to  run  his

profession as health care worker. Plaintiff has been repeatedly requested

the defendants to let him work and profess as a health care worker so as to

earn his livelihood, but to no effect. Cause of action to file the present suit

created in favour of plaintiff a day prior to filing of the present suit, when

defendants  refused  to  consider  the  claim  of  the  plaintiff.  Hence,  the

present suit.

2. Upon  notice,  defendants  No.1  and  4  appeared  through

Government  Pleader  and filed  written  statement  by  taking preliminary

objections  that  on  23.03.2017  Inspector  Roop  Chand,  P.S  Sadar

Kotkapura, while on patrolling got a secret information that plaintiff is

running a medical clinic in his house and doing a medical practice and

doing  treatment  of  people  pretending  to  be  a  authorized  doctor  and

thereby defrauding public  at  large and collecting a  huge amount.  It  is

contended  that  from the  information offence  under  section  420 of  the

(Suresh Kumar), PCS
Civil Judge (Jr. Divn.),
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Indian  Penal  Code  and  15  Indian  Medical  Act  was  made  out  against

plaintiff  and  FIR  No.27  dated  23.03.2017,  PS  Sadar  Kotakapura  was

registered against plaintiff. Thereafter, police joined Sh. Harjinder Singh,

Drug Inspector, Faridkot and Dr. Ramesh Kumar, Medical Officer, Civil

Hospital, Kotkapura notified under IMC, and conducted a raid at his clinic

at Village Sandhwan, where-from police recovered 1810 tablets and 152

capsules,  14  injections,  38  bottles  of  syrups  and stethoscope  from his

possession without any licence of permit. At that time, they also joined

Sh.  Mangli  Dass  Namberdar  son  of  Rattan  Singh,  resident  of  Village

Sandhwan. Further it is contended that no notice under section 80 of CPC

has been served by the plaintiff upon the defendants prior to fling of the

suit. On merits, it is contended that the plaintiff is not licence holder nor

have permission to sell and possess the drugs and to treat the patients or to

practice. The present suit has been filed by plaintiff on false and frivolous

grounds. There is no valid licence with the plaintiff to practice in drugs

and  medicine.  It  is  also  contended  that  at  the  time  of  raid,  plaintiff

produced his three certificates and same were scrutinized by Dr. Ramesh

Kumar, who found the same certificates to be forged and nor valid and the

same were taken into police possession. The recoveries of medicines from

the clinic of plaintiff are true and genuine and there is nothing illegal done

in the police proceedings. Rest all other averments have been denied and

it has been prayed that the suit of the plaintiff may kindly be dismissed.

(Suresh Kumar), PCS
Civil Judge (Jr. Divn.),
Faridkot, UID No.PB0481
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3. Defendants  No.2  and  3  also  filed  separate  statement  by

taking preliminary objections that the plaintiff has no right to file civil suit

against the defendants, because the Registration Certificate of Community

Medical  Services  and  Essential  Drugs  issued  on 01.10.2010 and  valid

upto 30.09.2015 by Para Medical Council (Punjab) is not coming under

the preview of Director Health & Family Welfare (Punjab) Chandigarh. It

is contended that on 23.03.2017 raid was conducted by police by taking

the employee of Health Department in which police seized case property

i.e. medicines and instruments. The plaintiff has no right to file civil suit

against the defendants because during different types of medicines were

seized and according to  their  salts  mentioned is  not  fall  in  the  list  of

Essential Drugs and List of OTC Drugs on all Registration Certificates

reissued by Para Medical Council (Punjab). Therefore, the plaintiff has no

right  to  file  the  present  suit.  It  is  contended  that  all  Registration

Certificates  issued  by  Para  Medical  Council  not  renewed  periodically

instead  reissued  periodically.  As  per  Indian  Medical  Council  Act

guidelines  in  which  any  doctor  or  physician  or  registered  medical

practitioner registered under the said Act and the registration certificate of

the qualified doctor  or  RMP issued only once a  time periodically  and

entered the name in Punjab State Medical Register thereafter it is renewed

same  periodically.  As  per  plaintiff's  registration  certificate  in  which

Atropine Suplhate drug is a life saving drug and for his plaintiff no special

(Suresh Kumar), PCS
Civil Judge (Jr. Divn.),
Faridkot, UID No.PB0481
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training of Cardiopulmonary resuscitation and only the Medical officer

can  use  the  same  drug  in  emergency  conditions  in  well  equipped

hospitals.  No  notice  under  section  80  CPC  was  served  upon  the

defendants before filing the present suit.  Rest all  other averments have

been denied and it has been prayed that the suit of the plaintiff may kindly

be dismissed.

4. Defendants No.5 and 6 also appeared through their counsel

and filed separate  written statement  by admitting case  of  plaintiff  that

Para Medical  Council  Punjab,  Mohali  is  a society registered under the

Societies  Registration  Act,  XXIV 1860  and  is  running  and  affiliating

various  educational  institutions  pertaining  to  field  of  Para  Medical

Courses. There is no Central Act to regulate the field of Para Medical

Courses. The defendants-council has formed a group of expert doctors as

Committee Members to run the various Para Medical Courses. There is no

law/ regulation for regulating the registration of paramedical field. There

is no State or statutory council for paramedical education set up in the

State  of  Punjab,  Haryana  and  Chandigarh  nor  has  any  procedure  for

registration of paramedical technicians ever been set up. The defendants-

council training to its students in Para Medical Field like Multipurpose

Health Workers, Community Medicine Service & Essential Drugs, Dental

Bag Technicians,  laboratory technicians of  various types and these are

simple skill based knowledge courses and do not require any elaborate

(Suresh Kumar), PCS
Civil Judge (Jr. Divn.),
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academic training. It is contended that the students of the defendants, after

completion of their courses, are well settled in their professional fields

and  even  many  of  them  have  got  Government  jobs  and  some  of  the

students who have diploma in Multipurpose Health Worker Course from

the defendants had applied for the post of Multipurpose Health Workers in

the State of Haryana as per the advertisement, but they were not called for

interview on the ground that they have not acquired the diploma from

institutions either run by Haryana Government or approved by Haryana

Government. 

5. Further  it  is  contended  that  the  the  paramedical  field  is

unregulated field in the State of Punjab, Haryana and Chandigarh and in

the  Central  Government,  and  the  Haryana  Government  or  Punjab

Government has not framed any rule or regulations nor enacted any law to

regulate para medical  filed or alternative field of  medicines like Yoga,

acupressure,m magneto graph, naturopathy etc.Further it is contended that

the  plaintiff  holding  the  diploma  in  Community  Medical  Service  &

Essential Drugs Course would be competent to treat diseases among rural

population including communicable  diseases,  malnutrition states,  snake

bites  etc.  and  the  diseases  mentioned  in  the  Manual  issued  by  World

health Organization, Regional Office, New Delhi, on Essential Drugs for

primary health care and have right to issue prescriptions or certificate. In

the end, they prayed that the suit of the plaintiff may be decreed. 

(Suresh Kumar), PCS
Civil Judge (Jr. Divn.),
Faridkot, UID No.PB0481
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6. After  going  through  the  pleadings  of  the  parties  Ld.

predecessor of this court framed following issues:

1. Whether the plaintiff is entitled for a relief of permanent injunction,
as prayed for?OPP

2. Whether  the  plaintiff  is  entitled  for  a  relief  of  declaration,  as
prayed for?OPP

3. Whether the plaintiff is entitled for any other relief, as prayed for?
OPP

4. Whether the suit of the plaintiff is not maintainable?OPD

5. Whether the plaintiff has no cause of action to file the present suit?
OPD

6. Whether  no  notice  under  section  80  CPC  has  been  served  by
plaintiff?OPD

7.  Relief. 

7. In order to prove his case, plaintiff Kulwant Singh himself

stepped into the witness as PW1, who stepped into the witness box and

tendered into evidence his duly sworn affidavit Ex.PW1/A in which he

has  reiterated  his  entire  version  of  his  plaint  and  the  same  is  not

reproduced here for the sake of brevity and repetition. He also tendered

into  evidence   documents  i.e.  Diploma Certificate  as  Ex.P1 issued  by

Paramedical Council Punjab, Mohani, his registration certificate as Ex.P2

issued by Paramedical Council Punjab, Mohali and contents of essential

drugs as Ex.P3.

PW2  Sukhmander  Singh  son  of  Chand  Singh,  resident  of  Near

Nanaksar Gurudwara Sahib, Village Sandhwan, Tehsil Kotkapura, District

Faridkot, being co-villager and known to plaintiff stepped into the witness

(Suresh Kumar), PCS
Civil Judge (Jr. Divn.),
Faridkot, UID No.PB0481
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box and tendered into evidence his duly sworn affidavit Ex.PW2/A, in

which he stated that he personally knows the plaintiff. He also deposed

that  he  has  been  practicing  in  their  village  as  a  Health  Worker.  The

witness further deposed that he has been studied upto Middle Standard

and  he  has  been  the  diploma  of  the  plaintiff,  who  is  possessed  of  a

Diploma  in  Community  Medical  Services  and  Essentials  Drugs.  He

further  deposed that  he has seen registration certificate  of  the plaintiff

which he has been getting renewed from time to time and same is now

valid up to 09.08.2020. The witness also deposed that the plaintiff  has

been prescribing the medicines meant for small but frequent diseases i.e.

fever,  cough,  cold  etc  and  he  does  not  sell  any  sort  of  medicines  in

contravention of the authorization possessed by him by way of certificate

in question. He also deposed that they are poor person and when they fall

ill  or suffer from any frequent ailment, they cannot afford to avail  the

services of the big doctors of the area because they can not arrange the

funds meant for their fee for the purpose of check-up and obtaining of the

clinical reports. The witness also deposed that fortunately, and due to the

grace of almighty the medicines prescribed by the plaintiff, invariably suit

to  the  patients  and  they  get  cured  and  become  well  by  the  treatment

prescribed by the plaintiff. He further deposed that plaintiff should not be

stopped from carrying on his aforesaid profession which infact is their

need and necessity. 

(Suresh Kumar), PCS
Civil Judge (Jr. Divn.),
Faridkot, UID No.PB0481
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PW3  Joginder  Singh  son  of  Gurcharan  Singh,  resident  of  Near

Nanaksar Gurudwara Sahib, Village Sandhwan, Tehsil Kotkapura, District

Faridkot, being co-villager and known to plaintiff stepped into the witness

box and tendered into evidence his duly sworn affidavit Ex.PW3/A, in

which  he  fully  supported  and  corroborated  the  version  of  PW2

Sukhmander Singh and the same is not reproduced here for the sake of

brevity and repetition. 

PW4 Kartar Singh son of Buta Singh, Panch of Gram Panchayat of

Village  Sandhwan,  stepped  into  the  witness  box  and  tendered  into

evidence  his  duly  sworn  affidavit  Ex.PW4/A,  in  which  he  also  fully

supported and corroborated the version of PW2  Sukhmander Singh and

the same is not reproduced here for the sake of brevity and repetition. 

Thereafter, Learned counsel for the plaintiff tendered into evidence

documents i.e. certified copy of FIR No.27 dated 23.03.2017 as Ex.P4,

certified copy of memo regarding production of case property as Ex.P5,

certified copy of report dated 23.03.2017 as Ex.P6, certified copy of site

plan as Ex.P7, certified copy of memo to call counsel as Ex.P8, certified

copy  of  arrest  memo  as  Ex.P9,  certified  copy  of  memo  regarding

disclosing rank and posting as Ex.P10, certified copy of memo regarding

personal search as Ex.P11, certified copy of memo regarding intimation

given to his relatives as Ex.P12, certified copy of letter issued by Para

Medical  Council  (Pb).  Mohali  regarding  verification  of  certificates  as

(Suresh Kumar), PCS
Civil Judge (Jr. Divn.),
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Ex.P13, certified copy of letter  written by SHO, PS Sadar to Incharge

Para Medical Council, Punjab, Mohali as Ex.P14, certified copy of letter

written  by  Para  Medical  Council  Punjab,  Mohali  to  SHO  PS  Sadar

Kotkapura  as  Ex.P15,  certified  copy  of  registration  certificate  dated

01.10.2010 of plaintiff as Ex.P16, certified copy of registration certificate

dated  23.12.2013  of  plaintiff  as  Ex.P17  and  closed  the  evidence  on

22.01.2019.

8. In  order  to  rebut  the  case  of  the  plaintiff,  defendants

examined Dr. Ramesh Kumar, Medical Officer, Civil Hospital, Kotkapura

as DW1 and tendered into evidence his duly sworn affidavit Ex.DW1/A,

in which he has reiterated the entire version of written statement. 

Thereafter, evidence of defendant was closed by order vide order

dated 26.03.2019.

9. Learned  counsel  for  the  plaintiff  argued  that  plaintiff  is

Diploma Holder in Community Medical Services and Essential Drugs and

is  qualified  and  entitled  to  Drugs  by  making  prescriptions  of  the

permissible medicines and administration therefore to treat the patients if

any coming to him. He further argued that defendants No.1 to 4 are not

permitting the plaintiff to prescribe and treat the patients, if any coming to

him.  Learned counsel  for  the  plaintiff  further  argued that  plaintiff  has

obtained Diploma Holder in Community Medical Services and Essential

Drugs from Para Medical Council Punjab (Regd.) Mohali. He also argued

(Suresh Kumar), PCS
Civil Judge (Jr. Divn.),
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that on intervening night of 22/23.03.2017, police party raided his house

on the grounds that  he is indulging in anti  social  activities i.e.  sale of

intoxicated drugs etc. and also registered a false FIR bearing No.27 dated

23.03.2017 under section 420 of the Indian Penal Code read with Section

15 (2) (B) Indian Medical  Council Act,  PS Sadar Kotkapura regarding

which a separate trial is pending before criminal court and the same is

illegal without any basis. Learned counsel for the plaintiff further argued

that  defendants  No.1  to  4  are  restraining  him  from  continuing  his

profession. He prayed that suit be decreed.

10. On the  other  hand,  Ld.  Government  Pleader  on  behalf  of

defendants No.1 to 4 argued that FIR has been registered against plaintiff

as he was running a Medical Clinic in his house pretending himself to be

a  authorized doctor  and defrauded public  at  large  and during the  raid

conducted at his house,  police recovered 1810 tablets,  152 capsuls,  14

injections  and 38 bottles  of  syrup,  regarding which he was having no

authority to keep those articles with him. He further argued that plaintiff

was  having  no  right  to  keep  46  types  of  medicines  in  which  18

combination drugs were seized by plaintiff during raid. He prayed that

suit of plaintiff be dismissed.

Learned counsel for the defendants No.5 and 6 admitted the claim

of the plaintiff that he has been issued Certificate in C.M.S and E.D., as

he has completed requisite Para Medical Training and Course with their

(Suresh Kumar), PCS
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Council and he is allowed to prescribe and treat the patients approaching

him. He prayed that the suit of the plaintiff may be decreed. 

11. I have heard rival contentions of both the parties and perused

the case filed carefully with their able assistance. After hearing both the

parties and going through the record my issue wise findings are as given

below:

ISSUES NO. 1 TO 3.

12. All these issues are taken up together being interconnected

and to avoid the repetition of facts and evidence.  Onus to prove these

issues was upon the plaintiff and in order to prove and rebut these issues,

the parties have examined the witnesses mentioned above and proved on

record documents mentioned above, the same are not repeated here for the

sake of brevity. The present suit for declaration and permanent injunction

has  been  filed  by  plaintiff  against  the  defendants  on  the  grounds  that

plaintiff is Diploma Holder in Community Medical Services and Essential

Drugs and is qualified and entitled to Drugs by making prescriptions of

the  permissible  medicines  and  administration  therefore  to  treat  the

patients if any coming to him and restraining the defendants No.1 to 4

who are not permitting the plaintiff to prescribe and treat the patients if

any coming to him. It is case of the plaintiff that he has obtained Diploma

Holder  in  Community  Medical  Services  and  Essential  Drugs  in  short

C.M.S  & E.D from Para  Medical  Council  Punjab  (Regd.)  Mohali  i.e.

(Suresh Kumar), PCS
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performa defendants No.5 and 6. It is further alleged by plaintiff that on

intervening night of 22/23.03.2017, police party raided his house on the

grounds that he is indulging in anti social activities i.e. sale of intoxicated

drugs  etc  and  police  party  thrown  household  articles  of  the  house  of

plaintiff and also registered a false FIR bearing No.27 dated 23.03.2017

under section 420 of the Indian Penal Code read with Section 15 (2) (B)

Indian  Medical  Council  Act,  PS  Sadar  Kotkapura  regarding  which  a

separate  trial  is  pending  before  criminal  court.  It  is  apprehended  by

plaintiff that defendants No.1 to 4 are restraining him from continuing his

profession.

13. On the other hand, it is case of the defendants No.1 to 4 that

above-said FIR has been registered against plaintiff as he was running a

Medical Clinic in his house pretending himself to be a authorized doctor

and defrauded public at large and during the raid conducted at his house,

police recovered 1810 tablets, 152 capsuls, 14 injections and 38 bottles of

syrup, regarding which he was having no authority to keep those articles

with him.  It  is  defence of  defendants  No.2 and 3 that  they have been

unnecessarily impleaded as defendants in the present suit, because they

have  nothing  to  do  with  the  certificate  of  C.M.S  and  E.D  issued  on

01.10.2010 valid till 30.09.2015 issued by Para Medical Council Punjab

(Regd.) Mohali. Although they have admitted that FIR was got registered

against the plaintiff and certain medicines, equipments alongwith tablets

(Suresh Kumar), PCS
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were got recovered from him. It is also alleged by them that plaintiff was

having no right to keep 46 types of medicines in which 18 combination

drugs which were seized by plaintiff during raid.

14. Performa  defendants  No.5  and  6  have  filed  their  written

statement  admitting  claim  of  the  plaintiff  that  he  has  been  issued

Certificate in C.M.S and E.D., as he has completed requisite Para Medical

Training and Course with their Council and he is allowed to prescribe and

treat the patients approaching him.  

15. At  the  very  outset,  it  is  admitted  fact  that  plaintiff  is  a

diploma holder in C.M.S and E.D issued by Para Medical Council Punjab

(Regd.) Mohali, as he has passed examination. Certificate regarding the

same is Ex.P1. Registration certificate of plaintiff with C.M.S and E.D is

Ex.P2 bearing No.7953 is valid upto 09.08.2020 and this certificate also

contains list of essential drugs, equipments and list of OTC Drugs which

plaintiff  can  keep  for  treatment  of  patients.  At  the  very  outset,  it  is

important to mention here that as far as registration of FIR bearing No.27

dated 23.03.2017 under section  420 of the Indian Penal Code read with

Section 15 (2) (B) Indian Medical Council Act at PS Sadar Kotkapura

against plaintiff is concerned, this Court is not going to give any findings

regarding  the  legality  or  illegality  of  above-said  FIR  as  the  matter  is

already pending before the criminal court. Whether plaintiff was found in

possession of any illegal or combination drugs is a matter which shall be

(Suresh Kumar), PCS
Civil Judge (Jr. Divn.),
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decided independently by the criminal court. Hence, it is made clear that

this judgment of mine shall have no effect whatsoever on the trial in FIR

No.27 dated 23.03.2017, as mentioned above.

16. This  Court  shall  only  deal  with  the  matter  of  permanent

injunction and declaration in which plaintiff has sought declaration that he

is  entitled  to  prescribe  and treat  the  patients  coming  to  him,  as  he  is

having  Diploma  in  C.M.S  and  E.D  and  further  relief  of  permanent

injunction restraining defendants No.1 to 4 from stopping him to prescribe

and  treat  the  patients  coming  to  him.  As  already  discussed  above,

defendants  No.1  to  4  have  never  denied  the  fact  that  plaintiff  has

completed course from  Para Medical Council Punjab (Regd.) Mohali and

he has  been issued certificate  of  the registration from time to time as

earlier  he  was  issued  certificate  Ex.P16  bearing  Registration  No.7953

which  was  valid  upto  30.09.2015  and now he  is  having  certificate  of

registration  Ex.P2  bearing  same  registration  number  valid  upto

09.08.2020. It is also important to mention here that DW1 Dr. Ramesh

Kumar, Medical Officer,  Civil  Hospital,  who appeared into the witness

box on behalf of defendants also admitted during his cross-examination

that “Certificates issued to plaintiff are correct. Plaintiff cannot prescribe

medicines, but he can administer medicines to patients to save their lives

and can also treat them. It is correct that plaintiff is entitled to practice

legally  regarding  the  Essential  Drugs  mentioned  in  his  registration

(Suresh Kumar), PCS
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certificate.” Hence, in view of the discussion made above and in view of

cross-examination of DW1, it is admitted and proved fact that plaintiff has

completed a course in C.M.S and E.D and his certificate is Ex.P1 and

further  that  he  is  registered  to  practice  and  treat  the  patients  till

09.08.2020, as per Ex.P2 and he can also administer medicines which are

mentioned in Ex.P2 and can keep equipments and OTC Drugs which are

mentioned  in  that  certificate.  The  only  point  of  contention  raised  by

defendants is that plaintiff is not entitled to prescribe drugs to patients but

he can administer drugs patients to save their lives by way of treatment.

However,  this  Court  does  not  agree  with  the  arguments  so  raised  by

Learned counsel for the defendants as this point has already been decided

by Hon'ble Supreme Court of India in case titled as “Subhashis Bakshi

and others Versus West Bengal Medical Council and others AIR, 2003

S.C 1563”,  in which Hon'ble Supreme Court of India has decided this

question and held that the right to prescribe drug of a system of medicine

would be synonymous with the right to practice that system of medicine.

In that sense, the right to prescribe an allopathic drug cannot be wholly

divorced from the claim to practice allopathic medicine. One cannot and

shall not be separated from the other. Once the right to treat is recognized,

then the right to prescribe medicine or issue necessary certificate flows

from it. The facts of the present case were also similar to the facts of the

case before the Hon'ble  Supreme Court  of  India  and in  that  case also

(Suresh Kumar), PCS
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appeal was filed before Hon'ble Supreme Court of India by persons who

completed the Diploma of course of Community Medical Services in duly

recognized  institution  in  the  State  of  West  Bengal  and  they  were  not

allowed to prescribe but to treat. Hence, in view of the law laid down by

Hon'ble Supreme Court of India, it is clear that right to treat also includes

right  to  prescribe  medicines.  As already discussed above,  plaintiff  has

duly  proved  on  record  his  Diploma  Certificate  Ex.P1  and  latest

registration certificate  which is  valid  upto 09.08.2020 in which list  of

essential drugs and equipments and list of OTC drugs is clearly mentioned

which the plaintiff is entitled to keep with him. Needless to say, plaintiff is

also duty bound to follow the instructions and directives mentioned at Sr.

No.1 to 10 in his certificate Ex.P2 and other instructions and directives

issued by Government and Para Medical Council from time to time. But

in view of the discussion made above, it is certainly clear that plaintiff is

entitled to prescribe and to treat patients if any coming to him as plaintiff

is Diploma holder in C.M.S and E.D and is a qualified person and he

cannot be restrained by defendants No.1 to 4 from doing so. Hence, in

view of  the  discussion  made above  issues  No.1  and  2  are  decided  in

favour of plaintiff and against the defendants. As far as relief regarding

issue No.3 is concerned, neither the plaintiff has claimed any other relief

nor he is entitled to any other relief. Thus, this issue is decided against the

plaintiff and in favour of defendants.
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ISSUE NO.4 AND 5. 

17. Onus  to  prove  these  issues  was  upon  the  defendants,  but

neither  any evidence  was produced nor  arguments  were  raised  by Ld.

Counsel  for  the  defendants.  Rather,  it  is  clear  from  discussion  made

above, suit of the plaintiff is maintainable and he was having cause of

action to file the suit against the defendants No.1 to 4 as plaintiff was

having threat that defendants did not allow him to continue his profession.

Accordingly, these issue are decided against the defendants and in favour

of plaintiff.

ISSUE NO.6

18. Onus  to  prove  this  issue  was  upon  the  defendants.  It  is

admitted fact that no notice was issued by plaintiff under section 80 CPC

prior to filing of the present suit. But at the time of filing of this suit,

plaintiff  moved  an  application  under  section  80  (2)  CPC  for  seeking

exemption from the service of statutory legal notice under section 80 CPC

and defendants never filed reply to this application and never objected to

the  same.  Learned  Predecessor  of  this  Court  allowed  the  suit  to  be

registered exempting necessary notice under section 80 CPC. Therefore, it

is  clear  that  no notice was served upon the defendants,  but  exemption

from the same was sought from the court. Therefore, it is not fatal to the

case of plaintiff and accordingly, this issue is disposed of.

RELIEF
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19. In view of the discussion made above suit of the plaintiff is

decreed with costs and it is held that plaintiff is entitled to prescribe and

treat the patients, if any coming to him, as he is having Diploma in C.M.S

and E.D till 09.08.2020 and defendants No.1 to 4 are hereby restrained

from stopping plaintiff to prescribe and to treat patients, if any coming to

him. It is made clear that registration certificate of plaintiff Ex.P2 is only

valid till 09.08.2020. Therefore, this judgment shall have affect only till

that  period  and  in  case  plaintiff  want  to  continue  his  profession,  as

mentioned  above,  he  shall  renew  his  certificate  from  Para  Medical

Council Punjab (Regd.), as per rules from time to time.  Decree-sheet be

prepared accordingly. File be consigned to record room as per rules.   

Pronounced on (Suresh Kumar), PCS      
Dated: 23.04.2019 Civil Judge (Junior Division),
Amit Kumar Faridkot.

(UID No. PB0481)

This Judgment contains 22 pages and every page has been

signed by under-signed.

(Suresh Kumar), PCS,
Civil Judge (Junior Division),      
Faridkot.
(UID No. PB0481)
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Present :- Sh. S.K Chawla, Advocate Counsel for the plaintiff. 
Sh. S.S Gill, Government Pleader for defendants No.1 to 4
Shri Vinod Maini, Advocate, counsel for the defendants No.5
and 6

No rebuttal evidence is present. Perusal of file reveals that

plaintiff has availed number of opportunity for rebuttal evidence, but did

not lead the same. No request has been made specifically for adjourned

for the said purpose. Therefore, the rebuttal evidence is closed by order. 

Arguments heard. Vide my separate judgment of even date,

the suit of the plaintiff is decreed with costs. Decree-sheet be prepared

accordingly. File be consigned to record room as per rules.   

Pronounced on (Suresh Kumar), PCS     
Dated: 23.04.2019 Civil Judge (Junior Division),
Amit Kumar Faridkot.

(UID No. PB0481)

(Suresh Kumar), PCS
Civil Judge (Jr. Divn.),
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